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Mc Mur r a y,  J .

            

Thi s  a ppe a l  r e s ul t s  f r om t he  t r i a l  c our t ' s  j udgme nt  modi f yi ng

t he  pr ovi s i ons  of  a  ma r i t a l  di s s ol ut i on a gr e e me nt  e nt e r e d i nt o by

t he s e  pa r t i e s  a t  t he  t i me  of  t he i r  di vor c e  a nd i nc or por a t e d i nt o

t he  f i na l  j udgme nt .   Mr .  Mc Mi c ha e l  pe t i t i one d t he  t r i a l  c our t  f or

a  modi f i c a t i on be c a us e  of  a  s ubs t a nt i a l  de c r e a s e  i n  hi s  s a l a r y.

The  t r i a l  c our t  gr a nt e d hi m r e l i e f .   Mr s .  Mc Mi c ha e l  s ought  r e l i e f

i n t hi s  c our t .   Se e  Mc Mi c ha e l  v .  Mc Mi c ha e l ,  No.  03A01- 9402- CH-

00044,  ( opi ni on of  t hi s  c our t  f i l e d Ma y 23,  1994) .

At  t ha t  t i me  t hi s  c our t  r e ma nde d t he  a c t i on t o t he  t r i a l  c our t

f or  t he  pur pos e  of  he a r i ng f ur t he r  e vi de nc e  r e ga r di ng t he  he a l t h

c a r e  pr e mi ums  f or  Mr s .  Mc Mi c ha e l .   On r e ma nd,  t he  t r i a l  c our t

modi f i e d t he  a l i mony a wa r d,  f or ga ve  t he  a r r e a r a ge  i n  a l i mony,

or de r e d Mr .  Mc Mi c ha e l  t o  pa y f or  Mr s .  Mc Mi c ha e l ' s  Te nnCa r e

c ove r a ge ,  modi f i e d t he  l i f e  i ns ur a nc e  pr ovi s i on of  t he i r  or i gi na l

a gr e e me nt  a nd a wa r de d a t t or ne y f e e s .   Mr s .  Mc Mi c ha e l  ha s  a ppe a l e d

c l a i mi ng t he  t r i a l  c our t  e r r e d i n i t s  modi f i c a t i on.   We  a f f i r m t he

t r i a l  c our t .
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The s e  pa r t i e s  we r e  di vor c e d i n  J a nua r y,  1985.   At  t ha t  t i me

Mr .  Mc Mi c ha e l  wa s  or de r e d t o  pa y Mr s .  Mc Mi c ha e l  $1, 000. 00 pe r  mont h

i n a l i mony,  t o  pa y he r  he a l t h  i ns ur a nc e  pr e mi ums ,  a nd t o  ma i nt a i n

a  l i f e  i ns ur a nc e  pol i c y  on  h i s  l i f e  i n  t he  a mount  of  $30, 000. 00

wi t h Mr s .  Mc Mi c ha e l  be i ng t he  be ne f i c i a r y.

I n J a nua r y,  1993,  Mr .  Mc Mi c ha e l  pe t i t i one d t he  c our t  s e e ki ng

a  r e duc t i on i n  t he  a l i mony a nd r e l i e f  f r om t he  hi gh pr e mi ums  he  wa s

pa yi ng t o  ma i nt a i n he a l t h  i ns ur a nc e  f or  Mr s .  Mc Mi c ha e l .   As  gr ounds

f or  r e l i e f ,  he  a s s e r t e d t ha t ,  e s s e nt i a l l y ,  he  ha d be e n c ons t r uc -

t i ve l y di s c ha r ge d f r om t he  pl a c e  whe r e  he  wa s  e mpl oye d a t  t he  t i me

of  t he  di vor c e .   The  e vi de nc e  i ndi c a t e s  t ha t  Mr .  Mc Mi c ha e l  wa s

wor ki ng,  a t  t ha t  t i me ,  a s  a  s e ni or  e ngi ne e r  ma ki ng ove r  $70, 000. 00

a nnua l l y .   Hi s  e mpl oye r  i nf or me d hi m t ha t  he  wa s  t o  be  de mot e d t o

a  j uni or  pos i t i on wi t h a n i nc ome  of  $25, 000. 00 a nnua l l y .   Mr .

Mc Mi c ha e l  l e f t  t hi s  e mpl oyme nt  a nd s ought  a  hi ghe r  pa yi ng pos i t i on

mor e  c omme ns ur a t e  wi t h hi s  a bi l i t i e s  a nd e xpe r i e nc e .   Howe ve r ,  whe n

he  l e f t  hi s  or i gi na l  pos i t i on,  he  l os t  t he  be ne f i t  of  a  l i f e

i ns ur a nc e  pol i c y on hi s  l i f e  on whi c h Mr s .  Mc Mi c ha e l  wa s  t he

be ne f i c i a r y.



4

The  t r i a l  c our t  or de r e d Mr .  Mc Mi c ha e l  t o  c ont i nue  pa yi ng f or

Mr s .  Mc Mi c ha e l ' s  he a l t h  i ns ur a nc e ,  r e duc e d t he  l i f e  i ns ur a nc e

r e qui r e me nt s  t o  $20, 000. 00,  r e duc e d hi s  mont hl y a l i mony obl i ga t i on

f r om $1, 000. 00 pe r  mont h t o  $500. 00 pe r  mont h,  f or ga ve  a l l

a r r e a r a ge ,  a nd a wa r de d Mr s .  Mc Mi c ha e l  $500. 00 i n  a t t or ne y f e e s .

I n Mr s .  Mc Mi c ha e l ' s  or i gi na l  a ppe a l ,  s he  c ha l l e nge d t he

j udgme nt  of  t he  t r i a l  c our t  modi f yi ng t he  or i gi na l  a gr e e me nt  of  t he

pa r t i e s  whi c h wa s  i nc or por a t e d i n  t he  f i na l  de c r e e  of  t he  c our t .

She  f ur t he r  s ought  t o  br i ng t o t hi s  c our t ' s  a t t e nt i on,  i n  t he  f or m

of  a  pos t  j udgme nt  f a c t ,  t h a t  he r  he a l t h  c a r e  i ns ur a nc e  wa s  now

t hr ough Te nnCa r e  a nd t he  pr e mi ums  we r e  muc h l owe r  t ha n Mr .

Mc Mi c ha e l  wa s  pa yi ng a t  t he  t i me  of  t he  f i r s t  he a r i ng.   Thi s  c our t

r e ma nde d t he  c a us e  f or  t he  t a ki ng of  f ur t he r  e vi de nc e  on t he  i s s ue

of  t he  a mount  of  t he  pr e mi um f or  t he  he a l t h  c a r e  c ove r a ge  a nd i t s

i mpa c t  on t he  a mount  of  a l i mony.

Upon r e ma nd,  t he  t r i a l  c our t  i n  a ddi t i on t o  c ons i de r i ng t he

i mpa c t  of  t he  r e duc e d i ns ur a nc e  pr e mi um,  a l s o c ons i de r e d t he

f i na nc i a l  c i r c ums t a nc e s  a nd ot he r  c ondi t i ons  of  bot h pa r t i e s  a t

t ha t  t i me .   At  t he  c onc l us i on of  t he  he a r i ng,  t he  t r i a l  c our t

or de r e d Mr .  Mc Mi c ha e l  t o  pa y a l i mony i n  t he  a mount  of  $750. 00 pe r
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mont h;  t o  pa y di r e c t l y  t o  Mr s .  Mc Mi c ha e l  t he  s um $123. 31 e a c h mont h

f or  Te nnCa r e  pr e mi ums ,  he r  de duc t i bl e  a nd out - of - poc ke t  e xpe ns e ;

a wa r de d Mr s .  Mc Mi c ha e l  a n a t t or ne y f e e  of  $500. 00 f or  t he  he a r i ng

on r e ma nd;  or de r e d Mr .  Mc Mi c ha e l  t o  ma i nt a i n a  l i f e  i ns ur a nc e

pol i c y i n  t he  a mount  of  $20, 000. 00 pa ya bl e  t o  Mr s .  Mc Mi c ha e l ;

f or ga ve  a l l  a r r e a r a ge ;  a nd a wa r de d a n a ddi t i ona l  $500. 00 i n

a t t or ne y f e e s  t o  Mr s .  Mc Mi c ha e l .

Mr s .  Mc Mi c ha e l  ha s  a ppe a l e d r a i s i ng t he  f ol l owi ng i s s ue s  f or

our  r e vi e w:  

1. The  t r i a l  c our t  e r r e d i n  r e duc i ng Mr .  Mc Mi c ha e l ' s
a l i mony obl i ga t i on t o  Mr s .  Mc Mi c ha e l .

2 . The  t r i a l  c our t  e r r e d i n  f or gi vi ng a l l  of  Mr .
Mc Mi c ha e l ' s  a l i mony a r r e a r a ge  a nd f a i l i ng t o  hol d
hi m i n c ont e mpt  f or  hi s  wi l f u l  f a i l ur e  t o  pa y hi s
a l i mony obl i ga t i on a c c r ue d pr i or  t o  t r i a l .

3 . The  t r i a l  c our t  e r r e d i n  modi f yi ng t ha t  pa r t  of  t he
pr ope r t y s e t t l e me nt  a gr e e me nt  of  t he  pa r t i e s  whi c h
r e qui r e d Mr .  Mc Mi c ha e l  t o  ma i nt a i n a  $30, 000 l i f e
i ns ur a nc e  pol i c y f or  t he  be ne f i t  of  Mr s .  Mc Mi c ha e l .

4 . The  t r i a l  c our t  e r r e d i n a r bi t r a r i l y a wa r di ng Mr s .
Mc Mi c ha e l ' s  a t t or ne y a  $500. 00 a t t or ne y f e e  a t  bot h
t he  Oc t obe r  1993 he a r i ng a nd t he  Ma r c h 1995 he a r i ng
wi t hout  a ny f ur t he r  c ons i de r a t i on of  t i me  s pe nt  i n
t hi s  c a us e .



6

On a ppl i c a t i on of  e i t he r  pa r t y  f or  s pous a l  s uppor t  t he  c our t

ma y de c r e e  a n i nc r e a s e  or  de c r e a s e  of  s uc h a l l owa nc e  onl y upon a

s howi ng of  a  s ubs t a nt i a l  a nd ma t e r i a l  c ha nge  of  c i r c ums t a nc e s .

T. C. A.  §  36- 5- 101( a ) ( 1) .   The  pa r t y  s e e ki ng r e l i e f  on t he  gr ounds

of  c ha nge d c i r c ums t a nc e s  ha s  t he  bur de n of  pr ovi ng t he  c ha nge d

c i r c ums t a nc e s ,  whi c h mus t  be  s hown t o ha ve  oc c ur r e d a f t e r  t he  e nt r y

of  t he  di vor c e  de c r e e ,  a nd mus t  not  ha ve  be e n f or e s e e a bl e  whe n t he

de c r e e  wa s  e nt e r e d i nt o or  i n  t he  c ont e mpl a t i on of  t he  pa r t i e s  whe n

t he y e nt e r e d i nt o t he  s uppor t  a nd a l i mony a gr e e me nt .  Se e  El l i ot  v.

El l i ot ,  825 S. W. 2d 87 ( Te nn.  App.  1991) ,  a nd Mc Ca r t y v Mc Ca r t y,  863

S. W. 2d 716 ( Te nn.  App.  1992) .

Our  r e vi e w i s  de  novo,  howe ve r ,  a nd t he  r e c or d de ve l ope d be l ow

c ome s  t o  us  a c c ompa ni e d by a  pr e s umpt i on of  c or r e c t ne s s  whi c h we

mus t  honor  unl e s s  we  f i nd t ha t  t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t

t he  t r i a l  c our t ' s  f i ndi ngs  of  f a c t .  T. R. A. P.  13( d) ;  Uni on Ca r bi de

Cor p.  v .  Huddl e s t on,  854 S. W. 2d 87,  91 ( Te nn.  1993) .   We  a r e  a l s o

mi ndf ul  t ha t  a  t r i a l  c our t  ha s  wi de  di s c r e t i on i n  t he  ma t t e r s  unde r

r e vi e w,  i . e . ,  d i vi s i on of  ma r i t a l  pr ope r t y a nd a l i mony.   Ma r mi no v.

Ma r mi no,  34 Te nn.  App.  352,  238 S. W. 2d 105,  107 ( Te nn.  App.  1950) ;

Ha r r i ngt on v.  Ha r r i ngt on,  798 S. W. 2d 244,  245 ( Te nn.  App.  1990) .  We

gi ve  a  t r i a l  c our t ' s  de c i s i on on t he s e  ma t t e r s  gr e a t  we i ght  a nd
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wi l l  onl y i nt e r f e r e  wi t h s uc h a  de c i s i on whe n we  f i nd a n a bus e  of

di s c r e t i on.  Ke l l y v .  Ke l l y,  679 S. W. 2d 458,  460 ( Te nn.  App.  1984) .

We  s ha l l  a ddr e s s  t he  f i r s t  t hr e e  i s s ue s  t oge t he r .   As  t he

ba s i s  f or  hi s  pe t i t i on t o  modi f y hi s  s uppor t  obl i ga t i on t o  Mr s .

Mc Mi c ha e l ,  Mr .  Mc Mi c ha e l  a l l e ge d t ha t  hi s  e mpl oyme nt  wa s  a bout  t o

be  t e r mi na t e d a nd upon t e r mi na t i on he  woul d l os e  t he  l i f e  i ns ur a nc e

pol i c y pa ya bl e  t o  Mr s .  Mc Mi c ha e l  a nd t he  he a l t h  i ns ur a nc e  t ha t  he

c a r r i e d f or  he r .   The  t r i a l  j udge  i mpl i c i t l y f ound t ha t  t he s e

c ha nge s  we r e  s ubs t a nt i a l  e nough t o  wa r r a nt  a  modi f i c a t i on i n Mr .

Mc Mi c ha e l ' s  s uppor t  obl i ga t i on t o Mr s .  Mc Mi c ha e l .   The  t r i a l  c our t

t he n e xa mi ne d t he  c i r c ums t a nc e s  of  t he  pa r t i e s .   The  t r i a l  c our t ,

i n  hi s  opi ni on,  a nnounc e d f r om t he  be nc h,  t r a ns c r i be d a nd i nc or po-

r a t e d i nt o t he  f i na l  j udgme nt  by r e f e r e nc e ,  f ound t ha t  t he  or i gi na l

a gr e e me nt  wa s  ba s e d upon Mr .  Mc Mi c ha e l ' s  s a l a r y of  $70, 000. 00.   He

f ur t he r  f ound t ha t  hi s  s a l a r y  wa s  now r e duc e d t o  $53, 000. 00.   We

a gr e e  wi t h t he  t r i a l  c our t  t ha t  t hi s  c ha nge  i n c i r c ums t a nc e s  i s

s ubs t a nt i a l  a nd s uf f i c i e nt  t o  wa r r a nt  a  modi f i c a t i on of  t he

or i gi na l  de c r e e .

Wi t h r e ga r d t o  t he  r e duc t i on i n  l i f e  i ns ur a nc e  be ne f i t s ,  t he

a ppe l l a nt  a r gue s  t ha t  t he  $30, 000. 00 pol i c y wa s  a  pa r t  of  t he
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di vi s i on of  t he  ma r i t a l  e s t a t e  a nd i s  not  s ubj e c t  t o modi f i c a t i on.

I n s uppor t  of  he r  pos i t i on,  s he  r e l i e s  on J one s  v.  J one s ,  784

S. W. 2d 349 ( Te nn.  App.  1989) .   J one s  i s  c l e a r l y  di s t i ngui s ha bl e

f r om t he  c a s e  a t  ha nd.   I n  J one s ,  t he  c our t  f ound t ha t  t he  t r i a l

c our t  i n  a  pr i or  de c r e e  f ound t ha t  " t he  l i f e  i ns ur a nc e  be ne f i t s

a wa r de d t o [ t he  wi f e ]  i n t he  f i na l  de c r e e  wa s  a  di vi s i on of  ma r i t a l

pr ope r t y a nd not  s ubj e c t  t o  modi f i c a t i on. "   No a ppe a l  wa s  t a ke n

f r om t hi s  de c r e e .   Thi s  c our t  he l d t ha t  be c a us e  t he r e  wa s  no

a ppe a l ,  t he  de c r e e  ha d be c ome  f i na l  a nd t he  f i ndi ngs  of  t he  t r i a l

c our t  be c a me  t he  " l a w of  t he  c a s e "  a s  di s t i ngui s he d f r om t he

ge ne r a l  l a w.   I n  t hi s  c a s e ,  we  vi e w t he  r e qui r e d i ns ur a nc e ,  not  a s

a  di vi s i on of  pr ope r t y,  but  a s  a  pa r t  of  a l i mony i n  f ut ur o whi c h i s

s ubj e c t  t o modi f i c a t i on.

I n c onc l us i on,  we  not e  t ha t  t he r e  a r e  ot he r  r e a s ons  a ppe a r i ng

i n t he  r e c or d whi c h woul d a l l ow t he  t r i a l  c our t  t o  modi f y t he  a wa r d

of  a l i mony pa ya bl e  t o  t he  a ppe l l a nt .   The  a ppe l l a nt  ha d a  ma l e

l i ve - i n f r i e nd who a dmi t t e dl y s ha r e s  t he  e xpe ns e s  i nc ur r e d f or

r e nt ,  ut i l i t i e s ,  a ut omobi l e  e xpe ns e s ,  f ood a nd ot he r  c os t s .   T. C. A.

§ 36- 5- 101( a ) ( 3)  pr ovi de s  a s  f ol l ows :
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( 3)   I n  a l l  c a s e s  whe r e  a  pe r s on i s  r e c e i vi ng
a l i mony i n  f ut ur o a nd t he  a l i mony r e c i pi e nt  l i ve s  wi t h a
t hi r d pe r s on,  a  r e but t a bl e  pr e s umpt i on i s  t he r e by r a i s e d
t ha t :

( A) The  t hi r d pe r s on i s  c ont r i but i ng t o  t he  s up-
por t  of  t he  a l i mony r e c i pi e nt  a nd t he  a l i mony
r e c i p i e nt  t he r e f or e  doe s  not  ne e d t he  a mount  of
s uppor t  pr e vi ous l y a wa r de d a nd t he  c our t  t he r e f or e
s houl d s us pe nd a l l  or  pa r t  o f  t he  a l i mony obl i ga -
t i on of  t he  f or me r  s pous e ;  or

( B)  The  t hi r d pe r s on i s  r e c e i vi ng s uppor t  f r om t he
a l i mony r e c i pi e nt  a nd t he  a l i mony r e c i pi e nt  doe s
not  ne e d t he  a mount  of  a l i mony pr e vi ous l y a wa r de d
a nd t he  c our t  t he r e f or e  s houl d s us pe nd a l l  or  pa r t
of  t he  a l i mony obl i ga t i on of  t he  f or me r  s pous e .

*     *      *      *

I n t hi s  c a s e  i t  i s  a dmi t t e d t ha t  t he  t hi r d pe r s on l i vi ng wi t h

Mr s .  Mc Mi c ha e l  i s  c ont r i but i ng t o  he r  s uppor t .   Fur t he r ,  i t  ha s

be e n de mons t r a t e d t ha t  f r om t he  t i me  of  t he  di vor c e  i n  1985 unt i l

t he  he a r i ng i n  t hi s  c a s e ,  t he  a ppe l l a nt  ha s  be e n s ome wha t  of  a

s pe ndt hr i f t  whi l e  t he  a ppe l l e e  ha s  pr e s e r ve d t he  a s s e t s  whi c h he

r e c e i ve d a s  a  pa r t  of  t he  ma r i t a l  pr ope r t y di vi s i on a nd ha s  ma na ge d

t o  a c c umul a t e  a ddi t i ona l  a s s e t s  s i nc e  t he  di vor c e .   The  a ppe l l e e

s houl d not  be  pe na l i z e d f or  t he  s pe ndi ng ha bi t s  of  hi s  f or me r

s pous e  nor  hi s  f r uga l i t y .
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Wi t h r e ga r d t o  t he  f or gi ve ne s s  of  t he  a l i mony a r r e a r a ge ,  Mr s .

Mc Mi c ha e l  t e s t i f i e d  t ha t  Mr .  Mc Mi c ha e l  pa i d t he  r e qui r e d a l i mony

pa yme nt s  f a i t hf ul l y e ve r y mont h f r om 1985 unt i l  h i s  e mpl oyme nt

pr obl e ms .   He  f ur t he r  pa i d a l l  ot he r  s ums  r e qui r e d of  hi m dur i ng

t ha t  t i me .   We  a l s o c onc l ude  t ha t ,  unde r  t he  c i r c ums t a nc e s ,

f or gi ve ne s s  of  t he  a r r e a r a ge  wa s  r e a s ona bl e .

We  f i nd no a bus e  of  di s c r e t i on  by t he  t r i a l  c our t  i n ma ki ng

t he  modi f i c a t i ons  t o  t he  de c r e e  c ompl a i ne d of  i n  t he  f i r s t  t hr e e

i s s ue s  pr e s e nt e d by t he  a ppe l l a nt .

La s t l y,  Mr s .  Mc Mi c ha e l  a r gue s  t ha t  t he  t r i a l  c our t  e r r e d i n

i t s  a wa r d of  a t t or ne y f e e s .   Mr s .  Mc Mi c ha e l  c ompl a i ns  t ha t  t he

a wa r d,  a t  bot h he a r i ngs ,  wa s  a r bi t r a r y a nd not  ba s e d upon a ny

c ons i de r a t i on of  t i me  e xpe nde d on he r  be ha l f  by he r  a t t or ne y.   We

mus t  be  mi ndf ul  t ha t  a t t or ne y f e e  a wa r ds  a r e  t r e a t e d a s  a l i mony.

Gi l l i a m v.  Gi l l i a m,  776 S. W. 2d 81,  86 ( Te nn.  App.  1988) .   The s e

a wa r ds  a r e  wi t hi n t he  s ound di s c r e t i on of  t he  t r i a l  c our t ,  a nd

unl e s s  t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t  t ha t  a wa r d,  i t  wi l l  not

be  di s t ur be d on a ppe a l .  St or e y v.  St or e y,  835 S. W. 2d 593,  599

( Te nn.  App.  1992) .   I n  de t e r mi ni ng t he  a mount  of  a t t or ne y f e e s  a s

t he y r e l a t e  t o  a l i mony,  t he  c our t  ma y but  i s  not  r e qui r e d t o  l ook
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t o t he  t i me  e xpe nde d by a  pa r t y ' s  a t t or ne y i n  t he  pr e pa r a t i on a nd

t r i a l  of  a  c a s e .   As  wi t h a ny a l i mony a wa r d,  i n  de c i di ng whe t he r  t o

a wa r d a t t or ne y ' s  f e e s  a s  a l i mony,  t he  t r i a l  c our t  s houl d c ons i de r

t he  r e l e va nt  f a c t or s  e nume r a t e d i n  T. C. A.  §  36- 5- 101( d) .  St or y,

s upr a .

I n our  c ons i de r a t i on of  t he  a wa r d of  a t t or ne y f e e s ,  we  poi nt

out  t ha t  t he  a wa r d i s  not  ma de  t o  t he  a t t or ne y nor  doe s  i t  ha ve  a ny

be a r i ng on t he  c ont r a c t ua l  r e l a t i ons hi p be t we e n t he  a t t or ne y a nd

c l i e nt .   The  c our t  i s  not  bound t o  a wa r d a t t or ne y f e e s  i n  a c c or -

da nc e  wi t h t he  c ont r a c t  be t we e n t he  a t t or ne y a nd c l i e nt .   The  c our t

ma y ma ke  a n a wa r d s ol e l y f or  t he  pur pos e  of  he l pi ng t o  de f r a y t he

e xpe ns e s  of  hi r i ng a n a t t or ne y.   " Tr i a l  c our t s  a r e  pe r mi t t e d t o

ma ke  a ddi t i ona l  a wa r ds  t o  de f r a y t he  l e ga l  e xpe ns e s  r e s ul t i ng f r om

a  di vor c e  pr oc e e di ng.   Pa l me r  v.  Pa l me r ,  562 S. W. 2d 833 ( Te nn.  App.

1977) .  The s e  de c i s i ons ,  l i ke  t hos e  i nvol vi ng s uppor t  a nd ma i nt e -

na nc e ,  a r e  wi t hi n t he  t r i a l  c our t ' s  di s c r e t i on.   Fox v.  Fox ,  657

S. W. 2d 747 ( Te nn.  1983) ;  Ha r di n v.  Ha r di n,  689 S. W. 2d 152,  154

( Te nn.  App.  1983) .  Thi s  Cour t  i s  not  i nc l i ne d t o  s e c ond- gue s s  t he

t r i a l  c our t  unl e s s  t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t  i t s  de c i -

s i on. "   Ba t s on v.  Ba t s on,  769 S. W. 2d 849 ( Te nn.  App.  1988) .
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Couns e l  f or  t he  a ppe l l a nt  f i l e d a n a f f i da vi t  wi t h t he  t r i a l

c our t  i t e mi z i ng e xpe ns e s  i nc ur r e d a nd f e e s  c ha r ge d f or  r e pr e s e nt a -

t i on f r om Ma r c h 26,  1993,  t hr ough Ma r c h 29,  1995.   We  a r e  not  a t

l i be r t y t o  pr e s ume  a s  ur ge d by a ppe l l a nt  t ha t  t he  c our t  a r bi t r a r i l y

a wa r de d a t t or ne y f e e s  wi t hout  c ons i de r a t i on of  t i me  s pe nt  on t he

c a s e .   A publ i c  of f i c i a l ,  i n  t he  a bs e nc e  of  pr oof  t o  t he  c ont r a r y,

i s  pr e s ume d t o  do hi s  dut y.  Se e  St a t e  e x r e l .  Bi ggs  v.  Ba r c l a y,  216

S. W. 2d 711 ( Te nn.  1948) .   The r e f or e ,  i n  t he  a bs e nc e  of  e vi de nc e

s howi ng ot he r wi s e ,  we  mus t  pr e s ume  t ha t  t he  t r i a l  j udge  c or r e c t l y

a nd a de qua t e l y c ons i de r e d a l l  e vi de nc e  on a l l  i s s ue s  pr ope r l y

pr e s e nt e d.

We  f i nd no a bus e  of  di s c r e t i on on t he  pa r t  of  t he  t r i a l  c our t .

Fur t he r ,  we  f i nd t ha t  t he  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t

t he  j udgme nt  of  t he  t r i a l  c our t .

The  a ppe l l a nt  ha s  a s ke d t hi s  c our t  t o  r e ma nd t he  c a s e  t o  t he

t r i a l  c our t  f or  t he  pur pos e  of  a wa r di ng a t t or ne y f e e s  f or  t he

pr os e c ut i on of  t hi s  a ppe a l .   We  do not  f e e l  t ha t  t hi s  i s  a n

a ppr opr i a t e  c a s e  f or  a n a wa r d of  a t t or ne y f e e s .
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The  t r i a l  c our t  i s  a f f i r me d i n a l l  r e s pe c t s .   Cos t s  of  t hi s

a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a us e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

_________________________________
He r s c he l  P.  Fr a nks ,  J .

_________________________________
Cl i f f or d E.  Sa nde r s ,  Se ni or  J udge



I N THE COURT OF APPEALS

PATSY Mc MI CHAEL,                 ) CLAI BORNE CHANCERY
                                ) C. A.  NO.  03A01- 9509- CH- 00319
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  BI LLY J .  WHI TE
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
J OHN Mc MI CHAEL,                  ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l e e     )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d  f r om t he

Cha nc e r y Cour t  of  Cl a i bor ne  Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .
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The  t r i a l  c our t  i s  a f f i r me d i n a l l  r e s pe c t s .   Cos t s  of  t hi s

a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a us e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

                                  PER CURI AM


